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BOOK REVIEWS

A LEGACY OF PROTECTION

A masterly treatise on an esoteric but important area of the law that closely affects the
Saskatchewan farmer, scrupulously researched and critically analyzed — a great source book for
anyone concerned with this heretofore uncharted corner of the law, its history, complexities and
current application.

The Honourable E. D. Bayda, retired Chief Justice of Saskatchewan, S.0.M., Q.C., LLD

This book is a “must” for Saskatchewan judges and lawyers who deal with one of the most
“byzantine” of Saskatchewan’s statutes: The Saskatchewan Farm Security Act, an Act replete
with uncertainty, anomalies and inconsistencies. One of many admirable aspects of this book is
the historic record it provides, so important to an understanding of the Act. Layh's style
eschews the turgid prose often found in legal texts addressing complex law. While not
suggesting the book is a casual read for a winter day, readers without expertise in commercial
law will find a “story” of the development of this important Saskatchewan law.

Professor Ronald C. C. Cuming, Q.C., College of Law, University of Saskatchewan

This volume drills to the core of Saskatchewan farm law through Layh’s examination of
The Saskatchewan Farm Security Act. Even in its thoroughness and painstaking detail, the
work is eminently readable and interesting. The analysis will provide to legal

practitioners a savoury mouthful; to legal historians and scholars, it will serve up a full meal.
Bravo.

Dr. Donald E. Buckingham, LLD., Dip. Int. Law. LL.B., D. Int.

Layh’s text has a place on the shelf of every cOmmercial lawyer. He demystifies a unique

and complex piece of legislation. Although his subject is in one sense limited — an Act of the
Province of Saskatchewan — he has highlighted important commercial concepts that apply
beyond the Act, and beyond the borders of the Province.

Michael W. Milani, Q.C.
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GUARANTEES

Section 31

In 1988, with the enactment of the SFSA, the Saskatchewan legislature
decided to offer protection to guarantors — persons who agree to answer for
the act, default, omission, or indebtedness of another’s performance of an
obligation, often repayment of a loan. Section 31 was oddly placed in Part Il
of the SFSA — Farm Land Security — where it made no pretense to apply to
all guarantees, unlike the Alberta legislation — The Guarantees
Acknowledgement Act, 1969" — that stood as the model for section 31. If one
assumed that section 31 was to protect all farmers who executed guarantees,
that assumption, too, would be inaccurate. Nor did section 31 really have
much to do with farm land security and the section could more appropriately
have been placed in a separate and distinct part of the Act.

Guarantees are rather unusual contractual obligations — that is why custom
or legislation in many Canadian provinces has made commonplace a
guarantor’s attendance upon a lawyer or notary public to ensure guarantors
understand their obligations. Guarantors receive little consideration, only the
credit granter’s willingness to confer a benefit upon the principal obligant. In
turn, though, a guarantor promises much — to answer for the principal
obligant’s default. Commonly, a guarantor has a strong relationship with the
principal obligant, like the parent of a child or the principal of a corporation.

Guarantees fall subject to the Statute of Frauds® passed in the reign of
Charles 11 and still in force in Alberta and Saskatchewan in its original form,
although repealed in England. The statute requires guarantees be in writing, a
sensible requirement since guarantors receive little consideration and the

1'S.A. 1969, c. 41.
2(U.K.), 1677, 29 Car. 2, c. 3.
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obligation is continuous and contingent. If the contract obligates the person
as a principal debtor, it is not a guarantee and need not be in writing.

Prior to September 1, 1988, Saskatchewan law did not require guarantors to
receive independent advice before their promises were enforceable. Section
31 of the SFSA was modeled on Alberta’s Act. The inherent problems with
the Alberta legislation were compounded with the SFSA’s qualification of
certain guarantees that fell within the scope of the Act and disqualification of
other guarantees that fell beyond the scope of the Act. Unfortunately the
qualifications were unclear — were the characteristics of the principal obligant
or of the guarantor to determine the application of section 31? Additionally,
what was the nature of the independent advice that had to be afforded the
guarantor to comply with section 31? These questions, even after 20 years,
have not all come before the Saskatchewan courts.
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LEGISLATION

Limits and acknowledgment of guarantees
31(1) In this section:
(a) “creditor” includes a mortgagee and a secured party;
(b) “guarantee” means a deed or written agreement whereby an individual enters
into an obligation to answer for an act, default, omission or indebtedness of a
farmer in relation to farm land or other assets used in farming, but does not
include guarantees entered into prior to the coming into force of this Act;
(c) “lawyer” means a lawyer who has not prepared any documents on behalf of
the creditor relating to the transaction and who is not otherwise interested in the
transaction;
(d) “notary public” means:
(i) with respect to an acknowledgment made in Saskatchewan, a notary
public in and for Saskatchewan;
(ii) with respect to an acknowledgment made in a jurisdiction outside
Saskatchewan, a notary public in and for that jurisdiction;
who has not prepared any documents on behalf of the creditor relating to the
transaction and who is not otherwise interested in the transaction.
(2) No guarantee has any effect unless the person entering into the obligation:
(a) appears before a lawyer or notary public;
(b) acknowledgestothelawyer or notary public that he executed the guarantee; and
(c) in the presence of the lawyer or notary public signs the certificate in the
prescribed form.
(3) The lawyer or notary public, after being satisfied by examination of the person
entering into the obligation that he is aware of the contents of the guarantee and
understands it, shall issue a certificate in the form prescribed in the regulations.
(4) If a notary public issues a certificate pursuant to subsection (3), he shall do so
under his hand and seal.
(5) Every certificate issued pursuant to this section by a lawyer or notary public shall
be:
(a) attached to; or
(b) noted on;
the instrument containing the guarantee to which the certificate relates.
(6) A certificate issued pursuant to this section that is:
(a) substantially complete and regular on the face of it; and
(b) accepted in good faith by the creditor;
isadmissible in evidence as conclusive proof that this section has been complied with.
(7) Every guarantee shall specifythe maximum financial obligation in sum certain plus
interest from the date of the demand on the guarantor to which the guarantor is liable.
(8) A guarantee that does not comply with subsection (7) is null and void and of no
effect. 1988-89, ¢.5-17.1, s.31.
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HISTORY

Prior to the introduction of section 31 of the SFSA, Saskatchewan had not
previously seen legislative intervention to protect the rights of guarantors.
The legislative intention of section 31, modeled almost verbatim on Alberta’s
Guarantees Acknowledgment Act, must be the same as the Alberta
legislation, which McBain J. in National Trust Co. v. Ultra International
Properties Ltd. aptly described as follows:

The object of s. 4(1) of the Act is to provide protection to a prospective
guarantor against entering into the severe contingent liability that a
guarantee may place on him when he was not aware of the contents of the
guarantee and did not understand it. The legislated objective is to ensure
that a person so executing a guarantee knows what he is about. >

So, too, the intention of section 31 of the SFSA is to ensure, albeit on a more
restrictive basis, that guarantors involved in agricultural lending are given
similar protection in Saskatchewan.

Although the intention of section 31 may have been well-placed, the
draftpersons of the provision would have been well-advised to look at the
confusion that virtually identical legislation had caused the Alberta courts in
the years previous to the enactment of the SFSA. Well-drafted legislation
will not unnecessarily draw litigants to court to determine their respective
rights. On the contrary, legislation, especially commercial legislation, should
provide certainty and clarity to avoid litigation. Such had not been the case
with Alberta’s experience with the Guarantees Acknowledgment Act. This
confusion in Alberta was clearly documented before the Saskatchewan
legislature began its adventurous foray into the legal regulation of
guarantees. A quick glance westward would have forewarned the
draftspersons of section 31 of the SFSA to be more wary about mimicking
legislation from Alberta that had created as much confusion as it had
protected guarantors.

Compounding the inherent problems of the Alberta legislation, the
Saskatchewan version of guarantor protection legislation invented its own
anomalies and confusion. Within section 31 of the SFSA lie embedded
gaffes that can only be described as drafting blunders. Surprisingly these
gaffes have not seen the light of judicial comment, even though they are
apparent and bewildering.

3(1989), 72 C.B.R. (N.S.) 60 at 79 (Q.B.).
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COMMENTARY

1 WHO DOES SECTION 31 PROTECT?

1.1  What is a Guarantee?

Section 31(1)(b) defines a guarantee as a “written agreement whereby an
individual enters into an obligation to answer for an act, default, omission or
indebtedness of a farmer.” Agreements with titles less than “guarantee” and
obligors with monikers less than “guarantor” might still find protection under
section 31. Lenders tend to wield vague labels to describe borrowers and the
agreements they sign. Principal borrowers, co-covenantors, co-makers, co-
lessees, co-buyers, and guarantors may be asked to sign variously titled
agreements such as leases, conditional sales agreements, promissory notes,
mortgages, letters of commitment, postponements, and loan applications.
Could the parties signing these agreements suggest that, in substance, they
create “an obligation to answer for an act, default, omission or indebtedness
of a farmer?” If so, the agreement will be void unless section 31 has been
satisfied.

Several defendants in Alberta cases* have argued that the agreement they
signed was a “guarantee” and, therefore, deficient in not having a certificate
of acknowledgment attached to it. All have been resolved against the
defendant’s position — the certificate ordinarily required for a guarantee was
determined to be unnecessary and the guarantee withstood the defendant’s
challenge.

In 32262 B.C. Ltd. v. G. Pataki Enterprises Ltd. the defendant signed a
document entitled “Assignment and Assumption of Sign Rental Agreement”
in which she was named as a “Co-Assignee.” Although the title to the
agreement made no reference to “guarantee,” the agreement stated:

SIGNING THIS AGREEMENT as 'Co-Assignee’ means personal
liability. It is expressly agreed that where an Assignee and Co-Assignee
are named in this Agreement, then all grant, covenants, agreements, rights
and privileges and liabilities shall be construed and held to be the several
as well as the joint grants, covenants, agreements, rights, privileges and
liabilities of the Assignee and Co-Assignee. °

After referring to the definition of “guarantee” found in the Alberta Act —
the same definition as section 31 of the SFSA — the Court of Appeal upheld
the lower court’s finding that the agreement was not a “guarantee,” stating
that the co-assignee had personal liability that was joint and several with the

* See Hunter Douglas Canada Inc. v. Allan, 2001 ABQB 535 and James v. Oraas,
2005 ABQB 539.
%32262 B.C. Ltd. v. G. Pataki Enterprises Ltd. (1998), 216 A.R. 78 at 8 (C.A.).
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assignee. While accepting that the agreement was not drafted in the “clearest
language,” the court found “absolutely nothing” to suggest any difference in
the liability of the two signatories to the agreement. The agreement was not
a “guarantee” so the defendant was not entitled to the protection afforded to
guarantors under the legislation. The Alberta cases show that the substance of
an agreement, not its form, will govern the court’s determination whether a
particular agreement constitutes a “guarantee” for the purposes of section 31
of the SFSA.

Any agreement, even if it is in the nature of a “guarantee” as defined by
subsection 31(1)(b), if executed before September 1, 1988 (the date that
section 31 came into force), cannot be a guarantee because subsection
31(1)(b) expressly excludes “guarantees entered into prior to the coming into
force of this Act.”®

Although arising in a different context than section 31 of the SFSA, the
comments in Confederation Life Insurance Co. v. Peddie’ show the court’s
inclination to look to the substance, not the form, of a guarantee-like
agreement. Shareholders of a corporate borrower signed a written agreement
that, in strict form, was not a guarantee. Barlcay J. described the agreement
as a “co-covenant clause which was attached to the mortgage [of the
corporate borrower],” imposing a joint and several obligation upon the
shareholders to pay a limited amount of $125,000.” Barclay J. quickly
equated the obligations under the co-covenanting clause to a guarantee (in
determining whether a final order of foreclosure respecting the obligations of
the corporate borrower extinguished the obligations of the co-covenantors).
Extrapolating Barclay J.”s comments to an analysis of what might constitute
a “guarantee” under section 31 should offer a caution to creditors seeking to
have a third party answer for the default of a principal borrower by
describing him as a co-borrower or co-covenantor without offering the
protection of section 31 of the SFSA. The substance of such an covenant
falls within the definition of “guarantee” under subsection 31(1)(b). Making
a party a co-covenantor in a mortgage may well create an obligation falling
within the definition of “guarantee” under section 31. Without satisfying the
conditions of section 31, such agreements could easily be void.

® See Agricultural Credit Corp. of Saskatchewan v. Path Head Farms Ltd. 121 Sask.
R. 81 (Q.B.), the court struck the mortgagor’s statement of defence respecting non
compliance with section 31 because one guarantee was executed prior to September
1, 1988 and the guarantee on the second loan was attended by a certificate issued by
a notary public and served as “conclusive proof” by virtue of subsection 31(6) that
section 31 had been satisfied.

7(1993), 108 Sask. R. 235 (Q.B.).
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1.2 A Guarantor — Any Individual, Not Necessarily a Farmer

One would reasonably expect that section 31 was introduced under the SFSA
to protect the interests of farmers and their farm assets, a general aim of the
Act. But one would be mistaken to think that all farmers who choose to
guarantee debts of another person receive the protection of the Act. Section
31 protects only guarantors falling within these criteria: (1) the guarantor
must be an “individual” — corporate guarantors have no protection under
section 31; (2) the individual must have signed a “deed or written agreement”
answering for a third party’s “act, default, omission or indebtedness;” (3) the
third party must be a “farmer,” as that term is defined in Part Il; and (4) the
farmer’s indebtedness must be “in relation to farm land or other assets used
in farming.”

Strangely, section 31 may be more noteworthy for whom it chooses not to
protect, rather than those it does protect. Section 31 does not necessarily
protect a guarantor, who, in every real sense is a Saskatchewan farmer, but
protects many guarantors who have no association with farming. This
anomaly is driven by the Act’s insistence that the principal borrower’s
vocation, not the guarantor’s, determines whether or not the guarantor
receives the benefits of section 31.

Sometimes the Act provides protection to a guarantor in surprising
circumstances, but leaves another guarantor without protection. For
example, if a farming father were to guarantee his farming son’s debt the
father would receive the Act’s protection. If the same father were to
guarantee his daughter’s non-farm loan, he would not receive the Act’s
protection. One wonders: was section 31 intended to protect the farm assets
of individuals who have chosen to guarantee another’s debts? If so, a
“guarantee” should have been defined as a “written agreement whereby an
individual engaged in farming answers for default of any other person.”

1.3 Principal Debtor Must Be a Farmer

The principal borrower must be a “farmer” before section 31 applies because
a guarantor is any individual who answers for the debt of a “farmer.” But
who is a “farmer?” Subsection 2(2) of Part | states that the relevant
definition of “farmer” is provided in each Part of the Act. Section 31 falls
under Part 11 of the Act where subsection 3(c) states, that for the purposes of
Part 11, a “farmer” is a “mortgagor.” But, not all farmers whose obligations
are guaranteed are mortgagors. If a father agrees to guarantee the debt of his
daughter who has purchased a combine (the daughter is not a mortgagor and,
therefore, not a “farmer”), has the father executed a “guarantee” as defined
by the Act? Apparently, he has not because the daughter is not a “farmer” as
defined in Part 1l — that is, she is not a “mortgagor.” Such a result could not
have been the intention of the legislature.
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Additionally, subsection 31(1)(b) requires that the obligations of the
“farmer,” that is, a “mortgagor,” be “in relation to farm land or other assets
used in farming.” The phrase “other assets used in farming” does not lend
meaning to an already confusing definition — if a farmer must be a
mortgagor, the farmer’s obligations must necessarily relate to farm land, but
not to “other assets used in farming.”

One statement can be made with certainty: an individual who guarantees a
principal borrower’s financial obligation is not protected by section 31 if the
obligation is not, in some way, farm-related.

Perhaps guarantors’ protection should have been in a different or separate
Part of the Act, unrelated to mortgages, and not in a Part Il, entitled “Farm
Land Security.” And if the definition of “guarantor” had been simply
defined as a “producer” — an “individual engaged in farming” — then all
individuals engaged in farming who execute guarantees for any borrowers,
farmers or otherwise, would have been given the Act’s protection. One must
think that this may have been the legislature’s intention.

2 INDEPENDENT LEGAL ADVICE OR SOMETHING LESS

Subsections 31(1)(c) and (d) approximate a requirement that guarantors seek
independent legal advice or the guarantee will be invalid. Even though
lenders and lawyers in Saskatchewan often state that a guarantee requires a
“certificate of independent legal advice,” section 31 does not contain the
phrase “independent legal advice” even though the phrase is used in three
other provisions of the SFSA.® Instead, section 31 requires that the lawyer or
notary public who provides the certificate cannot have prepared documents
for the creditor, nor be “otherwise interested in the transaction,” thereby
requiring that the lawyer or notary have some measure of independence from
the transaction.

Because a notary public can issue the certificate, the requirement for advice
falls short of “independent legal advice,” because a notary cannot provide
legal advice. Perhaps a more appropriate description of the requirement of
section 31, one that has been used in Alberta, would say that the guarantee
must be “certified.”

The Alberta courts have said in Teachers’ Investment and Housing Co-
operative v. S.H. Properties Ltd.™ that a notary public is not required to
explain a guarantee. The Alberta legislation is different than section 31 of
the SFSA because the Alberta Act does not specifically state that a “lawyer”

85.27.2(8)(b), s. 68(3)(b)(ii) and s. 105(4).

% Lambert v. Caisse Populaire de Morinville Savings & Credit Union Ltd. (1984), 40
Alta. L.R. (2d) 206 (C.A.) [Lambert].

10(1984), 33 Alta. L.R. (2d) 132 (Q.B.).
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is able to provide the certificate. The Alberta Act contemplates only a notary
providing the certificate which includes a lawyer, because lawyers are, by
definition, notaries public. Section 31 of the SFSA, on the other hand, allows
both lawyers and notaries to issue the certificate.

In Credit Foncier Trust Co. v. 212731 Alberta Ltd. the guarantor
maintained that the solicitor who signed the certificate did not explain the
financial implications of the guarantee. Veit J. held that neither the Act nor
common law imposed a duty upon the notary public to explain the guarantee
to the guarantor. Veit J. dismissed the notion that the notary had an
obligation to explain the guarantee, stating:

[K]eeping in mind that the person who is to sign the certificate is only a
notary and therefore could be a real estate agent, or a lawyer, or a
secretary, it would be extraordinary to imagine that there should be such
an obligation read into the provisions of s. 4 of the Act. **

3 CERTIFICATES OF ACKNOWLEDGMENT

3.1 Contents of Certificates of Acknowledgment

“Form B — Acknowledgment of Guarantee” prescribed by the regulations to
the SFSA™ details those matters that a notary or lawyer must satisfy, as
outlined in section 31:

1. The certificate states that it must be “attached to” or “noted upon” the
guarantee. Certifying the guarantee without seeing it attached to the
certificate would not satisfy the terms of the certificate. Subsection 31(5)
of the Act also states that a certificate must be attached to or noted on the
instrument containing the guarantee.

2. The guarantor must appear in person before the notary or lawyer. This
condition is found in the certificate and in subsection 31(2)(a) of the Act.

3. The guarantor must acknowledge that he or she has executed the
guarantee, a condition of the certificate and subsection 31(2)(b) of the
Act. Apparently, then, whether or not the guarantor signs the guarantee in
the presence of the notary public or lawyer is irrelevant.

4. The notary or lawyer must “examine the guarantor,” a condition expressly
required by subsection 31(3).

5. Under subsection 31(4), the examination conducted by the notary or
lawyer must allow him to reach two conclusions: a) that the guarantor is

11(1985), 64 A.R. 282 at para. 13 (Q.B.).
12 Saskatchewan Farm Security Regulations, c¢. S-17.1, Reg. 1. See Appendix I,
Form B — Acknowledgment of Guarantee.
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“aware of the contents of the guarantee”, and b) that the guarantor
“understands” the guarantee.

6. Unlike Alberta, the notary or lawyer must state that he has not prepared
any documents on behalf of the creditor and is not otherwise interested in
the transaction, a condition contained in the definition of “notary public”
and “lawyer” in subsection 31(1)(c) and (d).

7. The notary or lawyer must see the guarantor sign the “Statement of
Guarantor,” a rather innocuous statement in which the guarantor simply
agrees that he is “the person named in the certificate.” This condition is
specified in both the certificate and in subsection 31(2)(c) of the Act.

Any prudent notary or lawyer should ensure that he has satisfied these
conditions before signing the certificate. To do otherwise may ground an
action by the guarantor. However, a larger question looms: what effect does
the substandard work of a notary or lawyer have upon the creditor who relies
upon the certificate?

3.2 Effect of Certificate of Acknowledgment

Even though a notary or lawyer might fail to satisfy all the obligations
imposed by the certificate and subsection 31(2), the certificate, nonetheless,
may appear complete and regular because it bears the appropriate signatures
when presented to and accepted by the creditor. The legislation in Alberta
and Saskatchewan contemplates that the creditor may not know whether the
guarantor received the intended benefits from the notary or lawyer as
mandated by the legislation and ostensibly confirmed by the certificate.
Who, then, the creditor or the guarantor, should bear the brunt of the careless
work of the notary or lawyer?

Section 31 provides an answer. While subsection 31(2) emphatically states
that “no guarantee has any effect” unless the guarantor appears before a
notary or lawyer, has acknowledged that he has signed the guarantee, and has
signed the certificate before the notary or lawyer, subsection 31(6) states that
if a certificate is “substantially complete and regular” on its face and
accepted in “good faith” by the creditor, compliance with section 31 has been
conclusively proven. Subsection 31(6) favours the creditor’s reliance on the
certificate. A guarantor will have a difficult task proving the guarantee is
void in face of a properly issued certificate. The similar section of the
Alberta Act has essentially been rendered a deeming provision by the courts:
if the certificate is complete, the guarantor’s failure to actually appear before
a lawyer or notary public is irrelevant.

In Alberta (Treasury Branches) v. Ronsdale Construction Inc., Funduk M.
offered the trump-like effect available to a creditor upon an appropriate
inspection of a certificate, attended by good faith:
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The legislature intended that a certificate which was apparently regular on
its face and which was accepted in good faith would be conclusive proof
that the provisions of the Act had been complied with. The legislature did
not intend that the courts were to go behind such a certificate to determine
if in fact there was compliance with...the Act. *®

To escape liability under a guarantee, then, a guarantor must be able to
successfully make two arguments. The first argument must be against the
creditor — that it failed to notice an irregularity in the preparation of the
certificate, or it lacked good faith in accepting the certificate. The second
argument must be against the notary or lawyer — that he failed to satisfy one
or more of the several conditions mandated by the certificate and section 31
of the Act. Only if the guarantor can successfully attack the creditor and then
the notary or lawyer, will he be able to draw the protection of section 31 to
avoid liability under a guarantee.

3.3 First Burden: Lack of Good Faith by Creditor

Attacking the creditor’s lack of good faith is a prerequisite to making the
second argument — proving the shabby work of the notary or lawyer. If
guarantors are “unable to impeach the effect of the certificate they cannot
then be heard to say they did not understand they were executing a
guarantee,” — sound logic provided by Funduk, M. in Economy Floor
Coverings v. Anthony's Italian Restaurant Inc.** Master Funduk’s comment
reiterated statements he made in two other cases: Victoria Insurance Co. of
Canada v. Genereux Workshop (Bonnyville) Ltd.”® and Alberta (Treasury
Branches) v. Ronsdale Construction Inc. In the first case, in face of a
guarantor’s challenge to the validity of a certificate of acknowledgment, he
stated:

Where the guarantee was signed by the guarantor, where the certificate
was signed by the notary, where the certificate was signed by the
guarantor and where the certificate is substantially complete and regular
on the face of it, a guarantor can successfully avoid the mandatory
evidentiary consequence of the certificate where the Act has not been
complied with only by showing that the creditor had not "accepted in
good faith" the certificate. In other words, a guarantor can overcome a
certificate which is "substantially complete and regular on the face of it"
by showing, first, that the Act was not complied with and, second, that the
creditor had not accepted the certificate in "good faith".

13(1984), 35 Alta. L.R. (2d) 44 at 54 (Q.B.) [Ronsdale].
14(1986), 42 Alta. L.R. (2d) 361 (Q.B.) [Economy Floor].
15(1985), 40 Alta. L.R. (2d) 288 (Q.B.).
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... There are two essential fact requirements...for a successful defence,
being those mentioned above. First, the Act must not have been complied
with. Second, the creditor did not accept the certificate in “"good faith".
Both must exist in order to defeat the conclusive evidentiary effect of the
certificate. °

Examples of lack of good faith might arise if a creditor has specifically
instructed a guarantor to attend before a certain notary, knowing the notary
automatically executes certificates without examining the guarantor.
Funduk, M. in Economy Floor Coverings v. Anthony's Italian Restaurant Inc.
gave another example. If a notary does not examine the guarantor and the
creditor knows when it accepts the certificate that the notary did not examine
the guarantor, the creditor will be unable to demonstrate the mandatory good
faith.

3.4 Second Burden: Improper Conduct of Notary or Lawyer

If a guarantor can show either that the certificate was not regular and
complete or that the creditor lacks good faith, he must meet further burdens
to render the guarantee invalid.

Under subsection 31(2) he has three chances to discharge the burden: 1) he
can prove that he did not actually appear before the notary or lawyer; 2) that
he did not acknowledge to the notary or lawyer that he executed the
guarantee; or 3) that he failed to sign the certificate in the presence of the
notary or lawyer.

Under subsection 31(3) the guarantor might suggest that the notary or
lawyer did not “examine” him to ensure that he was “aware of the contents of
the guarantee” or that he “understood it.”

And finally, under subsection 31(5), the guarantor might show that the
certificate was not attached to or noted on the guarantee, a fact easily
satisfied if the notary public or lawyer saw only the certificate without the
guarantee.

The easiest example of challenging the propriety of a notary’s certificate
would arise if the guarantor never appeared before the notary who completed
the certificate. In Saskatchewan Wheat Pool v. Hawryluk™ the notary
obviously flubbed the certificate when Mrs. Yakubchuk guaranteed her
daughter-in-law’s debt in favour of the Wheat Pool. Yakubchuk’s son had
her sign the certificate and then presented the certificate to a notary public,
who completed the certificate without seeing Yakubchuk. Wright J. found
the certificate was regular and complete and accepted in good faith and stood

16(1985), 40 Alta. L.R. (2d) 208 at 53-54 (Q.B.). See, too, Credit Foncier Trust Co.
v. 212731 Alberta Ltd.
72000 SKQB 582.
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as conclusive proof of compliance with the Act. The guarantee was valid
even though Yakubchuk had not received the intended benefits of the Act.

Aside from not being present when the notary or lawyer has signed the
certificate, a guarantor might point to the notary or lawyer’s failure to ensure
that the guarantor was “aware of the contents of the guarantee” or that the
guarantor “understood” the guarantee. Whether a notary or lawyer has failed
to discharge these duties has been the subject of comment by the Alberta
courts. In Economy Floor Coverings v. Anthony's Italian Restaurant Inc.
Funduk, M. offered the following explanation of the duties of a notary
providing the certificate:

A notary cannot properly issue a certificate under the Act unless he
examines the guarantor and is satisfied that the guarantor is aware of the
contents of the guarantee and understands it.

... There must be an examination, although the extent of the examination
may vary from case to case, depending on the circumstances. ...[I]n any
particular case, the notary must be satisfied that the guarantor is aware of
the contents of the guarantee and understands it.

In some cases the examination might be most cursory and satisfy the
requirements of the Act. For example, | doubt a notary would need to do
much to satisfy himself if the guarantor was a superior court judge or a
sophisticated businessman who had granted numerous guarantees in the
past.

On the other hand, the examination might require considerable caution by
the notary when the guarantor is someone he does not know and does not
know that person's educational, business and other background. *®

The requirement that the notary must examine the person entering into the
guarantee and be satisfied that he “is aware of the contents of the guarantee
and understands it,” is an odd requirement given that the notary has no
obligation to explain the terms of guarantee to the guarantor.” Does the Act
contemplate a hypothetical discussion between the notary and the guarantor,
as follows:

Notary: Are you aware of the contents of this guarantee and do you
understand its terms?

Guarantor: Well, no. | have not read the guarantee and, if | did, | would
not be able to understand its complicated terms anyway.

8 Economy Floor note 14 at 368.
% See Credit Foncier Trust Co. v. 212731 Alta Ltd. and Teachers' Investment and
Housing Cooperative v. S.H. Properties Ltd. and Halabi.
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Notary: Well, then, I will be unable to sign this certificate. | suggest you
attend before a lawyer and make sure you are aware of the contents of the
guarantee and understand it. | am not a lawyer and | am not qualified to
give you that sort of advice. After you have consulted a lawyer, you can
return to my office and | will complete the certificate.

One wonders if this hypothetical discussion has ever occurred between a
notary and a guarantor. Probably not. As well, what happens if the
guarantor provides a different response, as follows:

Notary: Are you aware of the contents of this guarantee and do you
understand its terms?

Guarantor: Yes, more or less. | think it means that if the corporation does
not pay, the creditor will judicially sell the mortgaged land and | will have
to pay for the shortfall. (In fact, the guarantee specifically states that the
creditor need not take action against the land before exercising rights
under the guarantee.)

Notary: Well, if you are comfortable that you know what you are doing, |
will sign the certificate.

In this discussion, little benefit accrues to the guarantor unless the notary
simply refuses to execute the certificate before the guarantor educates
himself respecting the terms of the guarantee and its consequences,
presumably by attending before a lawyer.

Even if a notary has miserably failed in his duty to conduct himself as
represented in the certificate of acknowledgment, no remedy is available to
the guarantor as against the creditor if the certificate remains regular and
complete and the creditor has accepted it in good faith. In Alberta (Treasury
Branches) v. Ronsdale Construction Inc.,” the certificates appeared regular
but the notary’s conduct fell well below the standard expected by section 31.
Although the guarantors had signed the guarantees, they had not
acknowledged to the notary public, their own lawyer, that they had executed
the guarantee and had not in his presence signed the statement at the foot of
the certificate acknowledging that they were the individuals named in the
guarantees. McFadyen J. was satisfied that the lawyer failed to satisfy
himself that the guarantors were aware of the contents of the guarantees and
understood them. He also found the lawyer caused what purported to be the
signatures of the guarantors to be affixed by a person other than the
guarantors. This grievous misconduct by the lawyer would have been
sufficient to set aside the guarantees, had the certificate been incomplete or
had the creditor illustrated less than good faith. Such, though, was not the
case. While the contents of the certificates were false, they were issued by

2 Ronsdale note 13.
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the lawyer under the Act and were complete and regular on their face and
accepted in good faith by the creditor who had no reason to believe that the
requirements of the Act had not been satisfied.

3.5 Does Standard Differ for Lawyers and Notaries?

In Alberta (Treasury Branches) v. Ronsdale Construction Inc., Master
Funduk stated that no common law or statutory duty requires notaries public
to provide legal advice or to explain the terms of the guarantee to the
guarantor; they need only be satisfied that the guarantor is aware of the
contents of the document and understands it. Does the standard change,
though, if a guarantor has retained a lawyer to provide the certificate,
particularly in Saskatchewan where, unlike Alberta, section 31 specifically
allows a guarantor to retain either a notary public or a lawyer? After all,
most lawyers will charge a fee for issuing the certificate and arguably should
be held to a higher standard than a notary public, notwithstanding that the
legislation seemingly does not place a higher standard on them.

In the Alberta case of Central Trust Company v. Abugov®* a group of
experienced businessmen and professionals guaranteed repayment of a
corporate loan. Donald Mackie, a Calgary lawyer, issued the certificate
prescribed by the Act, testifying at trial that he had described the principal
elements of the guarantee and asserted that the guarantors understood their
obligations. The Court of Appeal accepted the trial judge’s conclusion that
Mackie was not obliged to give legal advice to the guarantors, even though
he was a lawyer. Mackie’s only obligation, as a notary public, was to be
satisfied, by examination of the guarantors, that they were aware of and
understood the contents of the guarantee.

Would the results be different in Saskatchewan where section 31 of the
SESA, unlike the Alberta legislation, specifically contemplates that lawyers
or notaries can issue the certificate? Although a lawyer issues the same
certificate as a notary, will a lawyer be held to a higher standard?

3.6 Independence of Lawyer or Notary Public
Subsections 31(1)(c) and (d) require that lawyers and notaries meet two
requirements: they must not have “prepared any documents on behalf of the
creditor relating to the transaction” and they must not be “otherwise
interested in the transaction.” Currently, no Saskatchewan jurisprudence
interprets the meaning of “lawyer” and “notary public,” as defined in these
subsections.

The Alberta legislation does not state the measure of independence the
notary public must have from the creditor. In the Alberta case of Economy

21 (1990), 74 Alta. L.R. (2d) 89 (C.A.).
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Floor Coverings v. Anthony's Italian Restaurant Inc., Master Funduk
provided a rationale for keeping the guarantor’s advisor separate from the
creditor’s advisor. In that case a default judgment had been entered against
the guarantors and they sought an order to set aside the judgment, alleging, in
part, that they did not understand the terms of the guarantee. Since the
lawyer who signed the certificate had also represented the creditor, Master
Funduk had little problem in setting aside the certificate and allowing the
judgment to be set aside. He stated:

If the notary did not examine the Valentis to be satisfied that they were
aware of the contents of the guarantee and understood it, he, the notary,
obviously knows that the requirements of the Act were not complied with.
In that case the notary's knowledge is the plaintiff's knowledge because
the notary was the plaintiff's solicitor, and hence agent for the plaintiff.
The agent’s knowledge is the principal's knowledge.

This situation should not arise in Saskatchewan because section 31 of the
SFSA forewarns notaries public and lawyers that they cannot issue the
prescribed certificate if they have prepared any documents for the creditor —a
potential inconvenience in rural Saskatchewan where towns commonly have
no or only one law firm. The section also prevents notaries public and
lawyers from notarizing certificates if they have any other “interest” in the
transaction, even though notaries do not provide legal advice.

The Act poses further questions. One must assume that a lawyer who has
seen to the principal borrower’s execution of a mortgage cannot issue a
certificate to a guarantor. Can a lawyer or notary who has issued a certificate
respecting one guarantor, issue another certificate respecting a joint
guarantor, especially when the common law allows guarantors to seek
indemnification from each other upon payment by one of the guarantors of
the jointly guaranteed debt? Can a notary public who is also a member of the
board of directors of a locally controlled credit union issue a certificate when
a credit union member is the beneficiary of the guarantee?

3.7 Idiosyncrasies of the Certificate

The statutorily prescribed certificate itself has a misleading appearance. The
numeral “1” which intends to mark the first paragraph of the certificate
appears directly before a blank with no distinguishing punctuation. Thus “1”
may appear to be an “I”” and often causes lawyers and notaries to insert their
names in the first blank, thereby immediately making the certificate less than
“regular and complete.” Lawyers or notaries’ names should not be inserted
anywhere in the certificate. They only place their signatures at the foot of the
certificate.

22 Economy Floor note 14 at 368.
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If the lawyer or notary’s signature is illegible, as it often is, the identity of
the lawyer or notary public may be unknown to the creditor relying on the
certificate. Some years hence, when the creditor wishes to prove that a
lawyer or notary properly executed the certificate, the creditor may be
stymied in mounting appropriate evidence of compliance without knowledge
of the identity of the lawyer or notary.

Ensuring that guarantors understand the obligations under a guarantee has
become de rigueur among creditors in Canada who commonly insist that all
guarantees are accompanied by certificates of acknowledgment or certificates
of independent legal advice. Seldom does one see a guarantee without an
accompanying certificate. Forms of certificates developed by national
lenders often do not pay close attention to the idiosyncrasies of section 31 of
the SFSA. A certificate different than the certificate statutorily prescribed by
section 31 may not suffice as “a certificate in the form prescribed in the
regulations.”

A certificate containing clauses superfluous to the statutorily prescribed
form may not be calamitous. The Alberta Court of Appeal in Lambert v.
Caisse Populaire Credit Union de Morinville Savings & Credit Union Ltd.
has stated “mere surplusage [in the wording of the certificate], with nothing
else, cannot affect the validity of the certificate.”” A similar judicial
statement, though, may not be as forthcoming if the certificate is shy of
compliance with the statutorily prescribed certificate.

4 SUM CERTAIN IN MONEY

Subsection 31(7) requires that every guarantee must specify the maximum
financial sum certain plus interest from the date of demand. Failure to
disclose such sum is emphatically dealt with under subsection 31(8): the
guarantee is “null and void and of no effect.”

So long as the guarantee states a sum certain, nothing in subsection 31(7)
suggests that the guarantee must be specific to the loan advanced to the
principal debtor. Guarantees can be continuing guarantees, guaranteeing
repayment of any indebtedness, past, present or future, so long as they are
limited to a sum certain.

After the Saskatchewan legislature enacted section 31 many lawyers
refused to provide a certificate of acknowledgment in face of a continuing
guarantee, even when the guarantee was limited to a stated sum. Some credit
granters, including Saskatchewan credit unions, developed a specific loan
guarantee in which the guarantor had the comfort of knowing that the
guarantee was limited both to a sum certain and to a particular advance of

2 Iambert note 9.
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money to the principal debtor. After the principal debtor retired the loan
obligation, the guarantee had no further value.

Credit granters should be aware that mere compliance with the rigours of
section 31 of the SFSA does not deny the guarantor common law defences,
particularly in face of a continuing guarantee. Continuing guarantees, even
when limited to a stated sum certain, have been called a “ticking financial
time bomb waiting to explode” and may jeopardize the creditor’s ability to
enforce the guarantee in certain circumstances.** Continuing guarantees can
be particularly explosive if the guarantor is unaware of further advances that
the creditor granter may make to the principal debtor as one might find when
a parent guarantees the loan obligations of a child. Less explosive, though, is
the use of a continuing guarantee when the officer of the principal corporate
borrower guarantees repayment of the obligations of a corporation since the
guarantor must necessarily be aware of the borrowing activities of the
principal borrower since further loan advances could only have been made
with the officer’s approval.

% Royal Bank v. Fazakas (1994), 118 Sask. R. 120 (Q.B.)
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